IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
GREENVILLE DIVISION

HERMAN WILLIAMS PLAINTIFF
VS CIVIL ACTION NO. 4:96CV64-D-B
ATLANTA CASUALTY COMPANY DEFENDANT

MEMORANDUM OPINION

This cause comes before the court upon the motion of the plaintiff, Herman Williams, for
remand of thisactiontothe Circuit Court of Washington County, Mississippi. Thedefendant, Atlanta
Casualty Company, sought removal on the basis of diversity of citizenship pursuant to 28 U.S.C. §
1332. Plaintiff seeksto remand the action under the auspicesof 28 U.S.C. § 1446(b) which prohibits
theremoval of acase based on jurisdiction conferred by citizenship diversity more than one (1) year
after commencement of the action. Defendant concedesthat it filed for removal outsidetheallowed
time under the statute, but asserts that the limitation is procedura only, not jurisdictional, and
therefore subject to equitable considerations. Defendant further argues that, based upon Plaintiff's
deceptive and dilatory actions, the court should estop Plaintiff from asserting the one-year l[imitation
and deny his Motion to Remand.

Section 1446(b) provides:

If the case stated by theinitial pleading isnot removable, anotice of remova may be
filed within thirty days after receipt by the defendant, through service or otherwise, of acopy
of an amended pleading, motion, order or other paper from which it may first be ascertained
that the case is one which is or has become removable, except that a case may not be
removed on the basis of jurisdiction conferred by section 1332 of thistitle morethan
1 year after commencement of the action.

28 U.S.C. § 1446(b) (emphasis added). The Fifth Circuit has held that this section in only a

procedural provision, and not jurisdictional. Barnesv. Westinghouse Elec. Corp., 962 F.2d 513, 516

(5th Cir. 1992) ("The language of the statute . . . indicates that sections 1446(b) and 1447(c) are
procedural provisions."). The court construed thetimelimit to bear on removal jurisdiction and not

original or subject matter jurisdiction. Barnes, 962 F.2d at 516. "Thetimelimitation for removal is

not jurisdictional; it ismerely 'modal and formal and may bewaived.™ 1d. (citing Nolan v. Boeing

Co., 919 F.2d 1058, 1063 n.6 (5th Cir. 1990), cert. denied, 499 U.S. 962, 111 S. Ct. 1587, 113



L.Ed.2d 651 (1991)).

ThisFifth Circuit precedent wasrecognized by asister courtinMorrisonv. National Ben. Life

Ins. Co., 889 F. Supp. 945, 949-50 (S.D. Miss. 1995). The Morrison Court held itself "bound by the
Barnes decision to view the one year limitation as procedural, not jurisdictional." Morrison, 889 F.
Supp. at 950. The basisfor the application of equitable estoppel inthis caseis substantially similar
to that relied upon by the court in Morrison. Inthat case, the court found that the plaintiffs actions
"were so deceitful asto amount nearly to afraud on the State Court.” Id. at 949. The plaintiffs, in
their Complaintsandin discovery, unequivocally denied that their damagesexceeded thejurisdictional
amount required to exercise federal diversity jurisdiction. Id. at 947.> However, one (1) year and
seven (7) days subsequent to the filing of their Complaints, the plaintiffs sought to increase their
requested relief to $2,000,000.2 The plaintiffs offered no good faith basis for this abrupt about-face
since they had neither received discovery responses from the defendant nor taken depositions. Id.
Indeed, the court noted that the Morrison plaintiffs admitted to forum manipul ation:

In the case at bar, by initially demanding only $49,000.00 in the original complaint, and

waiting until after ayear had run to request an increase of that demand, plaintiff did no more
than avail himself of his statutory rights, which he was entitled under the law to do.

“The Morrison p hintif§" Com p hint contained tie fo Bbw ing paragraph :

Notw it standing anyt ing in ©is Com p hintwhich mightin any way be
construed © te contrary, te totallan ountdem anded herein by p kintifffrom te
defendant, exclisive ofinkrestand cost, does notexceed Forty Nine tousand U.S.
do Whrs (989,000.00). A Btogetier, exen ifaggregatd with tose inany otier case(s)
before tiis courtw it which tis case coull be consoldatd, te chims and dem ands
made in tis case and te otier case(s), added togetier, wou ll notexceed te toallsum
of Forty Nine tiousand U.S. do Bhrs ($9,000.00). Ifany staement hereafer in tis
Com p kintor e Bewhere are inconsisentw it te foregoing, allsuch stakment are
hereby witidrawn and de Bd, and te an ountdem anded is Imitd © te sum of Forty
Nine tiousand U.S. do lrs ($89,000.00).

Morrison, 889 F. Supp. at947 (quoting PRintffs* Com p kint atl). The p hintiffs referenced
teir Comphint when specificall questioned aboutte precise dam ages sought Id. (citing
PRintifl" Responses © Discovery Request at1l).

In Morrison, te defendantrem oved te case from stak courtbefore te circuitjudge
coull rub on te phintfl' motions © amend. Morrison, 889 F. Supp. at947¢& n.1.
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Id. (quoting Plaintiff's Mem. in Supp. Motion to Remand at 4).® The District Court for the Southern
District of Mississippi found present the requisite el ements of equitable estoppel and held that "the
cases at bar cry out for adenia of Plaintiffs Motions to Remand, because of their obvious attempt
to manipulate the forum.” 1d. at 950-51.

Inthe case sub judice, Defendant similarly allegesthat Plaintiff has attempted to manipulate
the forum by waiting until after ayear passed from the filing of the Complaint to amend and request
relief over the federa diversity jurisdictional amount. However, the court is of the opinion that
Plaintiff's actions are not nearly as deleterious as those set out in Morrison and do not merit the
application of equitableestoppel. For instance, Williams Complaint merely requests compensatory
damages in the amount of $836.37 and punitive damages of $48,000. Nowhereinthe Complaintis
itinsisted upon, asit wasin the Morrison complaint, that the requested relief belimited to lessthan

the jurisdictional amount.* Furthermore, in response to Atlanta Casualty's request for admissions,

The defendantassers tatW ilams Kkewise admited © forum m anipu ltion in tie guise

ofa ktker © defendants atiorney wherein te p intiffs atiorney statd

lwas firstconcerned b atany amendmentincreasing te dam ages abowe 950,000 m igh t

make te case e Bgib B for rem ovallo federallcourt | am now satisfied tatte

am endm entdoes notm ake te case remowvab k.
Exh. E att Def.'s Response © PRintiffs Motion © Remand. H owever, tatstaementw as
prefaced wit two paragraphs inwhich p Rintiffs atiorney re hed tathe recentl receined tie
transcriptofGerall ChiBlrey and reMewed it After perusing tie €stim ony contained tiere,
p Rintiff's atiorney ten decided © amend and requestadditionalldam ages. When read in
contextitbecomes clar tatp hintiffs atiorney, unllke te atiorney in Morrison, did not
purposefull awaitt e passage ofone year o amend in order © defeatrem ovall Afterhe
reMewed te new evidence brough tto Eghtby Chilirey's deposition and decided o amend, it
is e courts opinion t atp kintiff's atiorney mere b queried wheterhe st lwished to anend
ifdoingsowoull albw te defendant® rem owe te case © federallcourt The Bteer indicaks
he researched te matier, conclided tatte anendmentwoull notmake tie case anenab # ©
rem ovalldue © te one-year Imitation, and coneyed his Bgallconclision © counse Hor te

opposing party.

“The stakd requestfor dam ages contained in tie p Badings is notconc lisive as © te
Jurisdictionallam ountin contronersy. Rull 54(c) oftie Mississippi Rulls of Civi IProcedure
proMdes tat™finaljudgm entshalnotbe entred for am onetary am ountgreatr tan t at
dem anded in te p Badings or an ended p Badings.” Miss. R. Civ. P. 54(c). H owever, Rull
15(b) albws amendmentto te p Badings "atany time, exen afer pdgment™ Id. 15(b). See
Queen v Queen, 551 So. 2d 197, 201 (Miss. 1989). Furtierm ore, ifte defendantw as
concerned tattie am ountin contro\ersy actua ¥ exceeded te purisdictionallam ount,
irrespective oftie am ountcontained in te pRadings, te FHfth Circuitrecentl promMded an
avenue ofre efto defendant © discourage forum m anipu lktion. See De Aqui br v, Boeing
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Williams admitted that the amount in controversy did not exceed $50,000, pending the taking of
depositions. Plaintiff's Answer to Defendant's First Set of Requests for Admissions, Exh. B att.
Plaintiff's Rebuttal Brief.

Williams further asserts as his good faith reason, which the court found noticeably absent in
Morrison, that he did not learn of a vital piece of evidence until he deposed Gerald Childrey in
December, 1995.° Therecord beforethe court demonstratesthat Williams attorney, H.L. Merideth,
Jr., requested informati on concerning the scheduling of the deposition of hisclient asearly asJuly 5,
1995. Plaintiff's Exh. 7 att. Plaintiff'sMotion to Remand. By letter dated September 26, 1995, Mr.
Merideth again set out several dates, asearly as October 17, 1995, that his client would be amenable
todeposition. Plaintiff's Exh. 10 att. Plaintiff's Motion to Remand. The depositionswere not taken
until December 5, 1995; they were not transcribed until January 8, 1996; they werenot delivered until
January 10, 1996. Plaintiff's Exh. 12, 13 att. Plaintiff's Motion to Remand. The Complaint in this
action wasfiled on January 11, 1995. Thiscourt does not find fault with the plaintiff or hisattorney
for waiting until the transcribed deposition testimony could be reviewed before filing to amend the

Complaintinthisaction. Furthermore, although the Plaintiff may not employ dilatory tacticsto defeat

Co., 47 F.3d 1404, 1410-12 (5t Cir. 1995). "[IJfadefendantcan prowe by a preponderance
oftie evidence tatte am ountin controversy exceeds te gurisdictionallan ount, rem ovalis
proper unliss te phintiffshows tatatte time ofremovalhe was Bgall certain nott be
ab B orecover tatamount . . . Inoterwords, where te pRintiffs chims can be proved ©
be oftie type tatare wort more tan 950,000, tiey can be rem oned un Bss te p hintiffcan
show he is Bgall bound  accept Bss.” ABnv. R & H Oilk Gas Co., 63 F.3d 1326, 1335
n.14 (5t Cir. 1995). A p hintiffwou B be so bound where he waived his clhim t any greatr
amount St PaulMercury Indem nity Co. v. Red Cab Co., 303 U.S. 283, 289, 58 S. Ct 586,
590, 82 LEd. 845 (1938) ;Shaw \v. Dow Brands, Inc., 994 F.2d 364, 366 (7t Cir. 1993).
Willams neiter express b nor im p Bcith waived his chim for dam ages © an am ountgreater
tian 950,000 mere ¥ by requesting in his Com p hintan am ount Bss ttan t at

*Witioutde ling oo deep b into tie fact oftie case, Willams has sued his insurer,
Athnta Casually Com pany, for allged ¥ wrongfu ¥ witho Bing paym entupon a clkim m ade
by Willans. Athnta Casually Com pany apparently cance Bd te pollcy for non-paym entof
premiums. Willans alkges tathe time I paid aBMprem ium s due under his pollcy and t at
Athnta Casually Com pany hand Bd te receiptand posting oftie paid prem iums in a gross ¥
neg lgentfashion. The inform ation discovered during tie deposition of Gerall ChiBrey
concerned how te defendanthand Bd te copy ofam oney order paying te premium and a
certain handw riten not from W illams® daugh er.
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the statutory right of removal, neither is he under a burden to accel erate employment of trial tactics
so as not to preclude avenues otherwise available to the opposing party. In this case, Williams
received the deposition transcript one day before the one-year limitation ran under § 1446(b) for
timely removal. This court will not punish the plaintiff by failing to meet a one day turn-around
deadline for the advantage of the opposing party. The court is of the opinion that the plaintiff's
actions in this case do not merit the application of equitable estoppel and the court finds that the
defendant is procedurally barred from removing this action pursuant to 28 U.S.C. § 1446(b).
CONCLUSION

The court findsthat neither the plaintiff nor hisattorney acted in such away aswould justify
thiscourt to estop them from asserting thetime bar contained in 28 U.S.C. 8§ 1446(b). Thedefendant
removed the case more than one year after the action was commenced with this court'sjurisdiction
premised upon federal diversity pursuant to 28 U.S.C. § 1332. Section 1446(b) prohibits such
remova outside the one-year limit and the court is of the opinion that the plaintiff's Motion to
Remand is well taken and the same shall be granted.

A separate order in accordance with this opinion shall issue this day.

THIS __ day of May, 1996.

United States District Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
GREENVILLE DIVISION

HERMAN WILLIAMS PLAINTIFF
VS CIVIL ACTION NO. 4:96CV64-D-B
ATLANTA CASUALTY COMPANY DEFENDANT

ORDER GRANTING MOTION TO REMAND

Pursuant to a Memorandum Opinion issued this day, this court finds the Motion of the
plaintiff, Herman Williams, to Remand well taken and the same shall be granted.

Therefore, it is ORDERED, ADJUDGED and DECREED that:

1) the plaintiff's, Herman Williams, Motion to Remand is hereby GRANTED.

2) this caseisremanded to thejurisdiction of the Circuit Court of Washington County,
Mississippi.

SO ORDERED this___ day of May, 1996.

United States District Judge



